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In the Court of Common Pleas, of Erie County, Pennsylvania. 

WILLIAM CASE VS. ISAAC H. CASE. 

1. Where several Foreign Attachments are executed the same day and upon the 
same property, but at different hours of the day, the money made from the sale of 
the property should be applied to the payment of the judgments obtained upon 
them in the order of their service. — The first executed should be first paid. 

2. Where several Foreign Attachments are simultaneously executed upon the same 
property, the judgments obtained upon them should be paid pro rata. 

3. Where several Foreign Attachments are executed the same day and upon the 
same property, and each of the writs shows the same return, the sheriff who made 
the service is a competent witness for the purpose of proving that they were ex- 
ecuted at different hours of the day. 

Isaac H. Case, a non-resident debtor, had personal property to 
a considerable amount in the County of Erie. On the 20th Sep- 
tember, 1850, a fi. fa. was issued upon a judgment entered in the 
Court of Common Pleas of Erie County, upon a bond with warrant 
of Attorney against the said Jacob H. Case, in favor of William 
Case, and placed in the hands of the sheriff, who the same day 
levied on the personal property of the defendant. On the same 
day a writ of Foreign Attachment was issued at the suit of J. Hearn 
& Co., against the same defendant, upon which the same property 
was attached, subject to the previous fi. fa. On the 23d day of 
September, 1850, five writs of Foreign Attachment were issued out 
of the same court against said Case, at the suits of Swift & Shaw, 
Knapp & Brother, Charles Metcalf, Yelvertons & Fellows, and 
Freeman Patterson, all of which Attachments the sheriff served on 
the same day, by attaching the same property levied on by said fi. 
fa. subject to said levy, and made the same return to each of the 
five writs. The sheriff sold the property on said fi. fa. for the sum 
of $2,153 00, and brought the money into Court for distribution. 
Judgments at the proper time were recovered on each of the said 
Attachments. The matter of distribution was referred to Matthew 
Taylor, Esq., Auditor. On the distribution before the auditor, P. 
E. Burton, Esq., the sheriff who executed the Attachment was 
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sworn, and testified that the Attachments of Swift & Shaw, Knapp 
& Brothers, and Charles Metcalf were served at the same time, to 
wit, in the fore-noon of September 23d, 1850. The Attachment of 
Freeman Patterson was served in the afternoon. Subsequently, 
during the same afternoon or evening, the Attachment of Yelvertons 
& Fellows was served. The Auditor appropriated enough of the 
money to pay the fi. fa. and J. Hearn &. Co.'s attachment in full, 
and the balance $720 he distributed fro rata, among the five attach- 
ments which were issued, served, and returned the same day, with- 
out regard to the different hours of the day on which they were 
executed. To which report three of the attaching creditors, to wit. 
Swift & Shaw, Charles Metcalf, and Freeman Patterson excepted, 
because the Auditor erred in paying the various judgments that 
were obtained on the foreign attachments pro rata, when the services 
of the same were made at different periods of the day ; alleging 
that the payments should have been made pro tanto, in the order in 
which the services were made, as shewn by the testimony of P. E. 
Burton. 

Thompson and Grant for exceptants cited the 50th Sect, of 
the Act of 13th June, 1836 ; Dunlop's Dig. 742 ; Metzler vs. 
Kilgore, 3d P. R. 245 ; Mechanics' Bank vs. Gorman, 8 W. & 
S. 304. Watson on Sheriff, 72 ; Coulter $■ Co. vs. Lowry, 9 Barr, 
349 ; Flick vs. Troxsell, 7 W. & S. 65. 

Marshall and Vincent, contra. 1 Ld. Ray, 281, 20th Viner's 
Abt. tit. time, 286 ; 2 Roll. Abt. 520 ; Metzler vs. Kilgore, 3 P. 
R. 245; Metz. vs. Hammon, 5 Wh. 150; Flick vs. Troxsell, 7 
W. & S. 65; Billon vs. Roberts, 13 S. & R. 60; Blythe vs. 
Richards, 10 S. & R. 261 ; Paxton vs. Shekel, 2 Barr, 93. 
The Court filed the following opinion. 

Church, P. J. Two writs of foreign attachment by different 
creditors were issued and executed upon the same property, on the 
same day, the one in the morning, the other in the evening, and 
several hours after the former. The question is, has the former 
priority of lien ? 

A glance at general principles and adjudications upon analogous 
cases suffices to answer the question in the affirmative. By the 
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execution of the writ the property is in the custody of the law, and 
the officer becomes the special owner. The defendant retains the 
general ownership, but he cannot divest the other directly or indi- 
rectly, but by payment of the claim and costs. He cannot do it 
by permitting process to issue against him for the recovery of his 
indebtedness. The fiction in relation to computation of time is 
inapplicable. The rule that there is no fraction of a day is true 
only sub modo, and in a very limited sense, and when it promotes 
right and justice, and never allowed against it when connected with 
matters in pais, which are the individual acts of the parties, to as- 
certain who has priority of lien, as when goods are attached the same 
day with an act of bankruptcy. See In re Richardson, 6 L. R. 392, U. 
S. C. C, per Story, J. ; also In re Welman, 7 L. R. 25, U. S. D. 
C, Vermont, per Prentiss, J. The language of the Act of Assembly 
is, that the property shall be bound from and after the service of 
the writ, and is directed to remain to answer and abide the judgment 
of the Court in that case. The act of service creates the lien, like 
the levy by an execution issued from a justice of the peace, under 
the act of 1810. It was not until the act of 1836, relative to exe- 
cutions that the sheriff was required to note the hour of the day a 
fi. fa. came to his hands, yet priority of lien before that, was regu- 
lated in the same way as since, but from another character of evi- 
dence. 

The latter act created no lien, but only pointed out another way 
of ascertaining the priority of the one already existing. 

Prior to the Statute of Frauds and Perjuries, of Charles II. the 
lien of a fi. fa. related back to the teste day of the writ. That 
statute and our own act of assembly of 1772, limit this lien to the 
time the writ was delivered to the officer, and for the better manifes- 
tation of the time, he was directed to indorse the day of the month 
and year he received it. It will be observed that time is the word 
used in these laws. The same used in the execution act of assembly 
of 1836, and in the foregoing attachment law of the same year. 

In 1797 the Supreme Court held that even leaving a fi. fa. at 
the sheriff's office would give priority from such time against another 
of the same day, but afterwards. Mifflin vs. Will, 2 Yeats, 177. 
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And in the late case of TJlrich vs. Dreyer, 2 Watts, 303, several 
fi. fas. issued against the same defendants on same day, but at dif- 
ferent hours, and the money was decreed to the executions in the 
order of time they came to the sheriff's hands. This decision was 
under our act of 1772, and hence is directly analogous to the case 
under consideration. And the Court assimilated it to seizure 
creating a lien at an earlier period of the day, than an act of bank- 
ruptcy, which gives priority to the former, and conceives a distinction 
between this and liens on real estate ; the former being from the 
time, and the latter from the date which can only be shown by the 
record. Hence one may be ascertained by parol, and the other 
by the record itself, and therefore the analogy is wanting between 
the lien of a judgment and of a fi. fa. Metzler vs. Kilgore, 3 
P. R. 245. 

Upon principle, then, as well as authority, the priority here must 
be given to the attachment first levied or executed. Had they 
been simultaneous they must have been paid pro rata. 

Decree accordingly. 

Note. — This case was subsequently taken to the Supremo Court, on appeal, and 
affirmed. — Reporter. 



ABSTRACT OF RECENT ENGLISH DECISION. 

GIBSON VS. SMALL. 1 

Time policy in the usual form on the good ship "The Susan," lost or not lost, 
in port and at sea, in all trades and services whatsoever and wheresoever, during 
the space of twelve calendar months, commencing on the 25th September, 1843, 
and ending on the 24th September, 1844. To an action on the policy, the Under- 
writer pleaded that the ship was not, at the time of the commencement of the risk 
in the policy mentioned, nor at the making of the said insurance, nor on the 25th 
September, 1843, seaworthy. Held, affirming the decision of the Exchequer 
Chamber, (15 Jur. 325,) which reversed the decision of the Court of Queen's Bench, 
(14 Jur. 368,) that the plea was bad in law. 

In a voyage policy the law implies a condition of seaworthiness, but no such con- 
dition is implied in regard to time policies. 

Semble — "If, however, a ship be about to sail on a particular voyage, and a time 
policy be effected instead of a voyage policy, I think, as at present advised, that 
the condition of seaworthiness at the commencement of the voyage would be im- 
plied." — Per Lord St. Leonards. 

Sed contra — "As at present advised, I should decide against the implied condition 
in all cases of time policies, and should be glad if it were understood, that in all 
voyage policies there is, and in no time policies framed in the usual terms is there, 
a condition of seaworthiness implied." — Per Lord Campbell. 

1 17 Jurist, 1181. In the House of Lords, before the Lord Chancellor, (Lord 
St. Leonards,) Lord Campbell, and other Lords, with the assistance of the Judges. 



